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BOOK REVIEW
FREEDOM OF THE PRESS AND FAIR TRIAL. By the Special Committee on Radio,
Television, and the Administration of Justice of the Association of the
Bar of the City of New York. Judge Harold R. Medina, Chairman.
New York: Columbia University Press. 1967. Pp. xiv, 99. $3.75.
FREE PRESS AND FAIR TRIAL. By the American Newspaper Publishers Associa-
tion's Special Committee on Free Press and Fair Trial. New York:
American Newspaper Publishers Association. 1967. Pp. xi, 143. $2.00.
JUSTICE AND THE PRESS. By John Lofton. Boston: Beacon Press. 1966. Pp.
xiv, 462. $5.95.
RADIO, TELEVISION AND THE ADMINISTRATION OF JUSTICE. By the Special Com-
mittee on Radio, Television, and the Administration of Justice of the
Association of the Bar of the City of New York. Judge Harold R. Medina,
Chairman. New York: Columbia University Press. 1965. Pp. xii, 321.
$7.45.
As long as there are crimes and courts, the bar and the press will dispute
the relative priorities of the right to publicize crime as against a defendant's
right to a fair trial unaffected by prior disclosures.
The Supreme Court's reversals in the Estes' and Sheppard2 cases as a
stage in the continuing efforts to civilize American prosecution procedures have
stirred up new interest in the old, old "free speech versus fair trial" debate. Each
of the four publications here under review adds to or at least points up the
general picture, but little emerges in the way of solutions. Let us first peruse
the two City Bar Association reports presented by the Committee chaired by
the timeless and tireless Judge Medina. The first Committee report, which
appeared in 1965, monitored and described a number of newscasts dealing with
crime, most of the newscasts having been based on information furnished by
prosecutors and police; also described were some "special programs" purporting
to expose some particular forms of wrongdoing. The most offensive (but
atypical) of these newscasts included interviews with, and pictures of, suspects.
In some instances radio and television personnel themselves set out to investigate
crimes; and in these cases, their discoveries received, of course, maximum and
most dramatic coverage. Taken as a whole, the Committee's well-written report
attempted little in the way of conclusions or suggestions, but described some
current radio and television practices and cited and quoted court decisions,
canons of ethics, and federal and state court rules and statutes.
In 1967, Judge Medina's City Bar Committee produced its "Final Report,"
which unlike the interim product covered newspapers as well as the other media
and added conclusions and suggestions. Pointing out that the abusive practices
resulting from the publicity given court proceedings have increased with
modem improvements in communications, the Committee recommends gen-
erally that there be "appropriate controls of the lawyers and the law enforce-
1 Estes v. Texas, 1 381 U.S. 532 (1965).
2 Sheppard v. Maxwell, 384 U.S. 333 (1966).
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ment officials, under the auspices of the lawyers and the police themselves, more
positive and effective action by the courts and the judges, and a larger measure
of self-restraint by the news media."' The Committee shows up the weakness
of present Canon 20 and lists the unsuccessful efforts made nationally and in
several states to clarify and strengthen it. The Committee's own preference is for
a revision of Canon 20 to label as unprofessional conduct practically all pre-
trial statements by any lawyer as to any pending litigation, civil or criminal,
particularly any disclosure regarding the alleged merits, confessions, or the names
of probable witnesses and their expected testimony, etc. Similarly as to the
police, the report proposes a code forbidding any release before trial of any
information about a defendant's prior record or statements made by him,
and forbids any photographing or interviewing of a suspect by the media. Turn-
ing to the courts, the Medina Committee gives us an instructive description of
efforts (some obviously unconstitutional) made by some judges to control the
police and the newsmen. Apparently disagreeing with the American Bar Associa-
tion's Reardon" Report, this City Bar group, while recognizing the need for re-
stricting prior statements that affect the fairness of trials, nonetheless concludes
that court rules and contempt procedures are of dubious value and often beyond
the powers of the courts. Conceding the truth of the news media's assertions that
most prejudicial publicity emanates from law enforcement agencies, this second
report of judge Medina's able and distinguished Committee expresses optimism
and finds a growing awareness among judges, lawyers, police, and news gatherers,
as well as in the general community, of the real danger and unfairness of pre-
trial publicity.
The report of the ABA's "Reardon Committee," released in late 1966,
recommends a prohibition by professional Canon, against a lawyer's releasing
to the press any information reasonably likely to interfere with a fair trial, espe-
cially information about a defendant's character, reputation, or prior criminal
record, or relating to any confession or refusal to take any test. The lawyers would
be able to comment during the trial only on matters of public record. Violations
would be punished by reprimand, suspension, disbarment, or contempt proceed-
ings. The police, too, would be subjected to similar limitations by court order
or departmental rules. Contempt powers should be used, the ABA Committee
recommends, against anyone, including a reporter who disseminates during a
trial anything beyond the public court record of the trial, if the statement is
calculated to and likely to affect the outcome of the trial. The constitutionality
of such a use of contempt jurisdiction is doubtful.4
Mr. Lofton is a journalist. His book is a valuable one, giving us the history
of the question all the way from ancient Greece and Rome, through Europe
during the Reformation, then through England's experience from the time of
the first use of the printing press, and finally to the American record, Colonial
and modem. The Zenger case, the Croswell case, the Anti-Sedition Laws, the
3 SPECIAL COmMITTEE ON RADIO, TELEVISION, AND THE ADMINISTRATION OF JUSTICE
oF THE AssOcATiON OF THE BA OF THE CrrY OF NEw YORK, FREEDOM OF THE PRESS AND
FAIR TRUr.
4 See Craig v. Harney, 331 U.S. 367 (1947); Pennekamp v. Florida, 328 U.S. 331(1946).
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Civil War hysteria, the repressions of World Wars I and II- all are described
accurately and entertainingly. Coming down to modem times and anti-Com-
munism, the author concludes that "even today freedom of speech enjoys no
impregnable protection"5 and that "the verbal guarantee of the First Amend-
ment cannot prevent weapons that still exist from being used to stringently
curb the press."6 The right of the press is still in danger, he thinks, from offi-
cial wielders of power who are only restrained by the courts, which, with their
juries, are sometimes "swept along by the tide of public opinion."'
Author Lofton, hailing the press as a defender of the embattled right of
freedom of the press, concedes that the press itself sometimes exhibits a para-
doxical blindness to its own attacks on another and older right, the right of a
defendant to a fair trial. This observation serves as an introduction to Mr.
Lofton's able and reasonably thorough examination of the history of criminal
trials and the emergence and application of constitutional guarantees as to
arrest, seizure, confessions, right to counsel, bail, preliminary hearing, speedy
and public jury trial, confrontation of witnesses, and protection against illegal
evidence, self-incrimination, double jeopardy, etc.
The rest of the book treats of press influence and press injustice and the
responsibility of press, bar, and bench for preserving the fair trial. American
press practices, old and new, are described, including some as old as 1833 and
as recent as Jack Ruby's trial in Dallas. Many, many instances of prejudicial
reporting are cited; but this reviewer, from long if limited experience, refuses
to believe that they are typical. Finally, the author expresses optimism, sees a
slow rise in standards of journalism and a belated elevation of standards of
criminal justice, and calls for more civilized treatment of crime victims as well
as convicted defendants, and a more real application of the presumption of
innocence, especially when the accused is poor. There are several appendices,
including joint statements of bar and press; guides for bar and media; policy
statements by bar associations; statements by newspaper, radio, and television
spokesmen; the FBI's rules for its personnel; a copy of Justice Black's Sheppard
opinion; numerous footnotes; and an adequate index.
The last of our publications, the pamphlet Free Press and Fair Trial issued
earlier this year by the American Newspaper Publishers Association, takes, as
one might expect, a totally different position. Essentially it is a comparatively
short report of a special committee of the Association plus a historical survey
of the problem with a good list of court decisions; discussions of the Estes and
Sheppard decisions; and a review of proposed codes, guidelines, etc. This
Committee concluded that there was no real conflict between the first amend-
ment, which guarantees a free press, and the sixth amendment, which guaran-
tees a speedy and public trial by an impartial jury. It was the Committee's
opinion that the bar's charge that defendants are prejudiced by publicity is
based on conjecture and not on fact, and that the rights of the public and
the right of freedom of the press forbid prior restraint and demand the un-
5 LOFTOi, JUSTICE AND THE PRESS 36 (1966).
6 Ibid.
7 Ibid.
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inhibited access of the public to information. The publishers are of the opinion
that there is great danger to the public in the restriction or censorship of news,
that the press is a positive influence in assuring a fair trial, that rare and iso-
lated cases of unfairness should not call for censorship, and that rules and orders
of courts and codes usually amount to a cutting down or bargaining away of
the public's fundamental right to a free press.
This reviewer is bound to say that he thinks the publishers have some-
what the better of the argument. Any agreement by bar representatives and
media representatives that limits the flow of information to the people is an
unjustifiable and harmful restriction of the public's rights. This does not leave
us without remedy for the occasional glaring incidents of improper and pos-
sibly prejudicial pretrial publicity in criminal cases. The bar should be more
vigorous in enforcing against its own members' standards of conduct, particu-
larly as to pretrial announcements. The press, and radio and television too,
should exercise self-restraint. There has been an improvement all along the
line, and decisions like Estes and Sheppard will certainly help. But it is incon-
sistent with one of the central American ideas of government that news of public
affairs like court proceedings should be precensored either by press-bar agree-
ments or by court orders or rules. Particularly obnoxious is the use of the
court's contempt powers for these purposes.
Historically every effort to curtail freedom of the press has been unsuc-
cessful. The American Constitutional Founders considered this right inviolable;
but well before our Bill of Rights went into effect, the states themselves provided
for press freedom. In our democracy the people are the sovereigns and it is the
moral duty of newspapers to keep them informed. Whatever occurs in the court-
room is public property and should be known. Edmund Burke wrote that where
mystery begins, justice ends. In truth this whole matter is one of common sense
and decency, not law, since bad taste cannot be controlled by law. It is the right
and duty of the courts during the course of criminal proceedings to preserve
decorum and prevent the disruption of trials. But among the first of our liber-
ties are the freedoms to know, speak and publish; and however unfortunate and
distasteful the excesses of the public media and of lawyers may seem, any judi-
cial censorship of the press or any press-bar agreement to such censorship is
intolerable in the free society in which we live.
Charles S. Desmond*
* Retired Chief Judge, Court of Appeals of New York.
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$2.45 (paperback).
THE BIG BLUE LINE. By Ed Cray, director of publications for the American Civil
Liberties Union of Southern California. A study of police malpractices.
New York: Coward-McCann. 1967. Pp. 250. $5.95.
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